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CASE #CR2006-1497
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)
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)

)

)
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Defendant/Appellant
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Case: CR-2006-0001497 Current Judge: John P. Luster
Defendant: Ellington, Jonathan Wade

State of Idaho

VS.

Jonathan Wade Ellington

Date

Code

User

4/11/2007

MEMO

MORELAND

Memorandum in opposition to post trial motions

John P. Luster

4/13/2007

INHD

BOOTH

Hearing result for Motion held on 04/13/2007
08:00 AM: Interim Hearing Held

John P. Luster

4/16/2007

STAT

MEYER

Case status changed (batch process)

5/312007

TRAN

MORELAND

Transcript Filed: Reporter Bill Rush's appeal,
1,857 pages

5/4/2007

CERT

MORELAND

Certificate Of Mailing Appeal to Attorney General John P. Luster
& State PD

5/11/2007

DEOP

BOOTH

Decision On Defendants post trial motions

John P. Luster

MISC

BOOTH

Brief in support of motion for judgment of
acquittal; new trial andlor reconsideration of
motion for mistrial

John P. Luster

6/5/2007

CERT

MORELAND

Certificate Of Mailing appeal to Supreme Court

John P. Luster

10/29/2007

ORDR

MORELAND

Supreme Court Order granting motion to
augment record and motio to suspend briefing
schedule

John P. Luster

11/16/2007

ORDR

MORELAND

Supreme Court Order granting motion to
augment record and motion to suspend briefing
schedule

John P. Luster

11/28/2007

TRAN

MORELAND

Transcript Filed: Reporter Bill Rush's
supplemental appeal/173 pages

John P. Luster

11/3012007

CERT

MORELAND

Certificate Of Mailing Reporter Bill Rush's
Supplemental appeal transcript/173 pages

John P. Luster

6/24/2008

MOTN

OREILLY

Motion For New Trial

7/11/2008

ORDR

MORELAND

7/1712008

HRSC

BOOTH

Hearing Scheduled (Motion 10/20/200803:00
PM) for new trial

John P. Luster

STAT

BOOTH

Case status changed: Closed pending clerk
action

John P. Luster

MNTP

MORELAND

Motion To Transport

John P. Luster

NOHG

MORELAND

Notice Of Hearing: 10/20/08

John P. Luster

7/29/2008

ORDR

BOOTH

Order to transport

John P. Luster

10/17/2008

BRIE

CARROLL

Brief in Opposition to Motion for New Trial

John P. Luster

10/20/2008

INHD

BOOTH

Hearing result for Motion held on 10/20/2008
03:00 PM: Interim Hearing Held for new trial

John P. Luster

10/27/2008

STAT

MEYER

Case status changed (batch process)

11/4/2008

HRSC

BOOTH

Hearing Scheduled (Motion 12/29/200803:00
PM) to augment the record re: motion for new
trial - 30 minutes

John P. Luster

STAT

BOOTH

Case status changed: Closed pending clerk
action

John P. Luster

NOHG

CARROLL

Notice Of Hearing

John P. Luster

Judge

John P. Luster

Gohn P. Luster

per '"(O(1U1.A.S:Od

W li-f1 ~p'-lf'l
Supreme Court Order granting motion to suspend John P. Luster tDt..d~+
appeal

Stoff h~n

001
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User: CARROLL

Case: CR-2006-0001497 Current Judge: John P. Luster
Defendant: Ellington, Jonathan Wade

State of Idaho

VS.

Jonathan Wade Ellington

Date

Code

User

12/30/2008

DCHH

BOOTH

John P. Luster
Hearing result for Motion held on 12/29/2008
03:00 PM: District Court Hearing Held
Court Reporter: Anne MacManus
Number of Transcript Pages for this hearing
estimated: UNDER 100 PAGES
to augment
the record re: motion for new trial - 30 minutes -

115/2009

STAT

MEYER

Case status changed (batch process)

1/9/2009

MISC

BOOTH

Objection to augmentation of record

John P. Luster

1/26/2009

DRSD

JOKELA

Defendant's Response to Plaintiffs Objecton to
Augmentaiton of Record

John P. Luster

3/16/2009

DEOP

BOOTH

Decision On Motion for new trial: newly
discovered evidence

John P. Luster

4/13/2009

APSC

CARROLL

Appealed To The Supreme Court

John P. Luster

5/12/2009

NLTR

CARROLL

Notice of Lodging Transcript - M & M - TERRY
S. ROSADOVELAZQUEZ - 50 PAGES

John P. Luster

Judge

002

S'IATE OF IDAHO
; '~l
COUNTY OF KOOTENAIi' ",

FILED:
Anne C. Taylor, ISB 5836
1. Bradford Chapman, ISB 510 1
Office of the Kootenai County Public Defender
PO Box 9000
Coeur d'Alene, Idaho 83814
Phone: (208) 446-1700; Fax: (208) 446-1701

)

9ir

200B JUN 24 PM 3: 00

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
STATE OF IDAHO,
Plaintiff,

v.
JONATHAN W. ELLINGTON,

Defendant.

)
)
)
)
)
)
)
)
)
)

CASE NUMBER

CR-06-0001497

MOTION FOR NEW TRIAL

Comes now, the Defendant above-named, by and through your undersigned, and moves
this Court for its Order granting him a new trial in this matter, in the interest of justice.
This motion is brought pursuant to LC.R. 34 and I.C. § 19-2406. This motion is based
upon the Fifth, Sixth, and Fourteenth Amendments to the United States Constitution and Article
I, §§ 7 and 13 of the Constitution of the -State ofIdaho. This motion is made on the grounds and
for the reasons that the defense has just discovered new, material, and exculpatory evidence,
knowledge of which is (at the least) imputed to the State. At no time prior to or during trial was
this relevant evidence material to the credibility of the State's agent, employee, and witness
revealed to Mr. Ellington.

MOTION FOR NEW TRIAL
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Review of transcripts in this matter and in State v. Ciccone, a case that arose in Elmore
County, Idaho reveals directly opposite and dichotomous testimony in the two cases by one Fred
Rice, an agent of the State who testified as a "rebuttal" witness for the State in Mr. Ellington's
trial. Mr. Rice's testimony in Ciccone took place prior to his testimony in the instant matter.
One of the things that Rice took exception to was Dr. Skelton's recitation of the
universally-accepted 1.5 second perception/reaction time (0.75 seconds for perception and 0.75
seconds for reaction). Rice testified as follows:

Q: (By Mr. Verharen) Dr. Skelton put a 1.5 second reaction perception time on the contact
between the Blazer to the Honda, do you remember that?
A. I was in the classroom, or in the courtroom for that.
Q. Is that applicable to this situation?
A. Absolutely not.
Q. Why not?
A. Number 1, there is no average perception reaction time in the world.
Q. (By Mr. Verharen) What do you mean by that?
A. There is no two [sic] people that see things, respond to them in the exact same way. You can
not come up with an average time ....
(Ellington Trial Tr., p.1679, LsA-21.)
Interestingly, Mr. Rice held a seemingly inconsistent opinion two and half years earlier (on
December 29,2003) while testifYing at the preliminary hearing in State v. Ciccone, another
murder case involving a pedestrian killed by a moving vehicle (Elmore County). In that case,
while discussing his reconstruction report and the calculations contained therein, he testified as
follows:
A: What that says is 51 miles per hour. And a vehicle would be traveling-we multiplied by
1,466. And then we're going to say that the person has reaction time, not perception time that
I'm talking about, just reaction time. Using three quarters of a second that a person is going to
react, that 51 miles per hour, approximately, about 54 feet for three quarters of a second.

(Ciccone Tr. Vol. IV, p.66, Ls.5-12.)
MOTION FOR NEW TRIAL
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Another thing that Rice took exception to in Ellington was Dr. Skelton's opinion regarding one
of the points of impact. In Ellington, there was a critical question of where Ellington's truck was
when it impacted the daughters' car. The debris field from the girls' car was in the wrong lane of
travel, which indicated not only that they had been fairly aggressive in their pursuit of Ellington,
but also that Ellington had less time to perceive and react to their presence as he swerved around
their parents' car. In discounting Dr. Skelton's opinion, Rice testified as follows:

Q. Can you determine, let me ask it this way. How precise of an area can you put a collision at
by looking at the debris field?
A. Not at all.
Q. Why is that?
A. What happens is during the collision, parts are crunching, glass is breaking. It can strike off
of an object, bounce off of it, it can go in many different directions. In fact it will absorb the
speed of another obstruct [sic] that it strikes. So basically you know an accident happened
someplace on that highway.
Q. Does it have any reliability at all in terms of placing a vehicle in one lane as opposed to the
next?
A. No, we would look for physical evidence. Debris can be moved, kicked around, like I said, it
sprays.
(Ellington Trial Tr., p.1659, L.24 - p.1660, L.13.) Later, he testified similarly:

Q. (By Mr. Verharen) In terms of the debris field that we have in this particular case, maybe I
should get to a photograph that shows it. Number 23 as a good view of the debris field. In this
photograph number 23 there is debris in the eastbound lane, is that right?
A. Yes, sir.
Q. Is that any indication of where the actual impact occurred?
MS. TAYLOR: Objection, Your Honor, he has already answered the question about debris fields.
THE COURT: He has. Hopefully his answer will be consistent. You can answer the question.
A. I see a lot of debris all over the road here, it's not going to tell me where the point of impact
happened. I see more in the westbound lane I do in the eastbound. I see someMS. TAYLOR: Your Honor, I'm going to object, he's narrative again.
THE COURT: I think he has answered the question.
Q (By Mr. Verharen) Is there any way at all to put the Honda in the eastbound lane based on that
debris field?
MS. TAYLOR: Your Honor, I'm going to object to that. He has talked to him about the debris
field and he's getting into another theory, should have been brought up in his case in chief if he
wanted it.
MOTION FOR NEW TRIAL
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THE COURT: I believe he has already answered that question that he can't make that
determination. I'll sustain the objection.
(Ellington Trial Tr., p.l672, L.3 - p.1673, L.6.)

In the Ciccone case, however, Rice seems to have had a very different view of whether a debris
field is useful in locating the point of impact. In that case, he testified as follows:

Q. Okay. Is there any other way other than that tire to determine if an impact was made in that
area?
A. Oh, absolutely.
Q. How so?
A. Well, we started picking up the glass because the headlight was broke. Now, as the vehicle is
traveling and the glass is above the ground, when it is broke out, it is not going to fall
immediately to the ground. It is going to continue on at the speed of what that car is until gravity
pulls it to the ground. So what's going to happen is it is going to travel a distance before it
actually hits the ground.
So, we see that the glass is at this point. So, if the automobile is traveling at any speed at
ali, that definitely coincides with where the impact is.
(Ciccone Tr. Vol. VIII, p.llIO, Ls.3-20.)

Undersigned counsel for Mr. Ellington was unaware until very recently of Mr. Rice's
testimony in 2003, and only discovered this contradictory testimony with the assistance of the
State Appellate Public Defender's office. It is axiomatic, or course, that the State is charged
with all knowledge in the possession of law enforcement. A prosecutor has a constitutional
obligation to learn of, to preserve, and to communicate with the defense about exculpatory and
impeachment evidence in the government's possession. Kyles v. Whitley, 514 U.S. 419,437, 115
S.Ct. 1555, 131 L.Ed.2d 490 (1995); Bradv v. Maryland, 373 U.S. 83. 83 S.Ct. 1194, 10 L.Ed.2d
215 (1963).

A new trial may be ordered in a criminal case when "new evidence is discovered

material to the defendant, and which he could not with reasonable diligence have discovered and
produced at the trial."

I.e. § 19-2406(7).

In Mr. Ellington's case, the State was obliged to inform

the defense long ago that Mr. Rice's "expert" testimony is apparently malleable as a function of
MOTION FOR NEW TRIAL
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the State's needs in a particular situation.
The Court may recall that Mr. Rice was called by the State in Ellington as a "rebuttal"
witness. He produced no report that was provided to Mr. Ellington, and his testimony was given
over defense objections.
Reconstruction of the tragic events predicate to this proceeding had to have played a
crucial role in the jury's determination of guilt. Mr. Rice's testimony as a "rebuttal" witness had,
by any reasonable view, a material effect on the verdict. Had Mr. Ellington been made aware of
these prior, diametrically opposed "expert" opinions, Mr. Rice's testimony could have been
subjected to the crucible of adversarial testing that is a hallmark of American Due Process. As it
was, Mr. Ellington was denied his right to a fair trial by jury. The Court is asked to order a new
trial to correct this miscarriage of justice.

-1LJfk!

DATED this {/- 7

day of June, 2008.
OFFICE OF THE KOOTENAI
C UNTY PUBLIC D
DER

BY:

Attorneys for Mr. Ellington

CERTIFICATE OF DELIVERY
I hereby certify that a true and correct copy of the foreg ing was personally served by placing a
copy of the same in the interoffice mailbox on the"-'
da f June, 2008, addressed to:
Kootenai County Prosecutor

MOTION FOR NEW TRIAL
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S-,'(;1£ OF iDAHO

COUHTY OF KOOTE A.
FILED:

In the Supreme Court of the State of Id~iAlI'

II

f~fi

CLERr: DiSTRICT C .

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)

P Iaintiff-Respondent,
v.

JONATHAN W. ELLINGTON,
Defendant-Appellant.

OE
ORDER GRANTING MOT N
TO SUSPEND THE APPEAL
Supreme Court Docket No. 33843
Kootenai County Case No. 06-1497

00 _/l{97

A MOTION TO SUSPEND THE APPEAL with attachment was filed by counsel for
Appellant on June 30, 2008, requesting an Order suspending this appeal pending the final
disposition of the Motion for New Trial, which was filed in the district court on June 24, 2008.
Therefore, good cause appearing,
IT HEREBY IS ORDERED that Appellant's MOTION TO SUSPEND THE APPEAL
be, and hereby is, GRANTED and proceedings in this appeal shall be SUSPENDED in order to
allow the district court to issue a ruling on the Motion for New Trial, filed in the district court on
June 24,2008.
IT FURTHER IS ORDERED that the District Court Clerk shall submit to this Court a
certified copy of the District Court's Order on the Motion for New Trial, at which time the due
date for filing APp ellant',1lePlY Brief shall be reset.
DATED this ~ day of July 2008.

jrSlePhen W. Kenyo , Clerk
cc:

Counsel of Record
District Court Clerk
District Judge John P. Luster
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ORDER GRANTING MOTION TO SUSPEND THE APPEAL - Docket No. 33843

ORIGIN
SiATE OF IDAHO

Anne C. Taylor, Deputy Public Defender
Office of the Kootenai County Public Defender
PO Box 9000
Coeur d'Alene, Idaho 83814
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 5836

'.

COUNTY OF KOOTENAl7 SS
FILED:

2008 JUL I 7 PM 2: 40

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
ST ATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
ST ATE OF IDAHO,

Plaintiff,

v.
JONATHAN W. ELLINGTON,

)
)
)
)
)
)
)
)
)

CASE NUMBER

CR-06-0001497
Fel

MOTION TO TRANSPORT

Defendant.
COMES NOW, the above named defendant by and through his attorney, Anne Taylor,
Deputy Public Defender and hereby moves the Court for an Order directing the Idaho Department of
Corrections to transport the above named defendant to Kootenai County Public Safety Building prior
to October 20, 2008, for the purpose of the purposes of attending a hearing in the above case.
DATED this

/7+k

day of July, 2008.

OFFICE OF THE KOOTENAI
ER
C
TY PUBLIC DEFE

BY:
E TAYLOR
DEPUTY PUBLIC DEFENDER

MOTION TO TRANSPORT

Page 1
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CERTIFICATE OF DELIVERY
I hereby certifY that a true and correct copy of the foregoing was personally served by placing a
copy of the same in the interoffice mailbox on the 11day of July, 2008, addressed to:
Kootenai County Prosecutor

MOTION TO TRANSPORT
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ORIGIN
J ''''.~ii: Of IDAHC
; ::,_
:OUNTY Or: KOOTEJiAt;'''''
FILED:

Anne C. Taylor, Deputy Public Defender
Office of the Kootenai County Public Defender
PO Box 9000
Coeur d'Alene, Idaho 82814
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 5836

1ft

zonB JUL I 7

P~1

2: 4 I
~

CLEHK DISTRICT:

/

DE

It/'~

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DIST' CT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
)
)
)
)
)
)
)
)
)
)

STATE OF IDAHO,
Pl~intiff,

V.

JONATHAN W. ELLINGTON,

Defendant.

CASE NUMBER

CR-06-0001497

NOTICE OF HEARING
V'

DATE: October 20,2008
TIME:

3:00PM

NOTICE IS HEREBY GIVEN that the above named defendant by and through his attorney,
Anne C. Taylor, Deputy Public Defender, will call on for hearing defendant's Motion for New Trial
in the above entitled matter on October 20, 2008 at 3:00PM, or as soon thereafter as counsel may be
heard in front of the Honorable John Luster.
Counsel for the defendant hereby gives notice ofthe intent to present oral argument and/or
testimony in support of sa~Jtion.
DATED this

{l

lYI

day of July, 2008.
OFFICE OF THE KOOTENAI
CO
TY PUBLIC DEFENDER

BY:
ANNE C. TAYLOR
DEPUTY PUBLIC DEFENDER

NOTICE OF HEARING
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CERTIFICATE OF DELIVERY
I hereby certifY that a true and correct copy of the foregoing was personally served by placing
\3-: day of July, 2008, addressed to:
a copy of the same in the interoffice mailbox on the

Kootenai County Prosecutor

NOTICE OF HEARING
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ORIGINAL
Anne C. Taylor, Deputy Public Defender
Office of the Kootenai County Public Defender
PO Box 9000
Coeur d'Alene, Idaho 83814
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 5836

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
)
)
)
)
)
)
)
)

STATE OF IDAHO,
Plaintiff,

v.
JONATHAN W. ELLINGTON,

CASE NUMBER

CR-06-0001497
Fel

ORDER TO TRANSPORT

Defendant.
The Court having before it the Motion to Transport, and good cause appearing, now,
therefore
IT IS HEREBY ORDERED that the Idaho Department of Corrections transport the above
named defendant to Kootenai County Public Safety Building on Prior to October 20,2008.
? '"\ +\.0-\
DATED this _-,'-=--,--_day
of July, 2008.

JOHN P. LUSTER
DISTRICT JUDGE
CLERK'S CERTIFICATE
I hereby certify that a true and correct copy of the foregoing was personally served by placing a
copy of the same in the interoffice mailbox on th9=t- day of July, 2008, addresse

t

/j!(

.~

ljY

Kootenai County J ail (by fax)
Kootena~ County Public Defender 446-170 1
_~,
KootenaI County Prosecutor 446-1833
) \
Idaho Department ~f Correct.i~ns Attn Virtual Prisons (208) ,~58-f160 \, \
North Fork CorrectIOnal yacIl~tY, (580) 928-:282
..J )

:.5-s:, J<

\

~ (b/l)'/lcj)-!5'(6r&tdJ8'-'3a1-::;b--;;-<-/'~,'~'-~~""--?'
ORDER TO TRANSPORT
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Court Minntes:

Session: LUSTERI02008P
Session Date: 10/20/2008
Judge: Luster, John
Reporter: Rosadovelazquez, Terri

Division: DIST
Session Time: 14:24

Clerk(s): Booth, Kathy
State Attorney(s):
Public Defender(s):
Prob.Officer(s):
Court interpreter(s):

Case ID: 0003
Case number: CR2006-1497
Plaintiff: IDAHO, STATE OF
Plaintiff Attorney.l-"
Defendant: ELLING"FQt-f, JONA THAN WADE
Pers. Attorney: TAYLoR.;'1\NNE
Co-Defendant(s):
State Attorney:
Public Defender:

10120/2008
15:36:48
Recording Started:
15:36:48
Case called
15:37:44

15:38:02

Judge: Luster, John
Calls case - PA Raap, DA Taylor and Chapman
present - I have received
documentation re: motion for new trial - the

Court Minutes Session: LUSTER102008P

Courtroom: Courtroom 1

15 :39:53

15:40:56

15:41:23
15 :42: 19
15:42:33
15 :42:47
15:43:10

15:43:28
15:43:48
15:44:01

15:44:19
15:44:55
15:45:09
15:46:05
15:46:21
15:46:35
15:47:34
15:47:49
15:48:35
15:49:38
15:49:57

transcripts referred to in
support of appeal is not part of the record that
the court has
Other: Taylor, Anne
We're here for a motion for new trial- new
information - prior sworn
testimony of Fred Rice - we are not conceeding
that we are required to meet
the toughest standard but the appropriate
standard is that the state put on
additional testimony. When the state uses
perjured testimony we should get a
new trial
Judge: Luster, John
What have you submitted to establish false or
perjured testimony? What
informtion do I have to establish which version
of Officer Rice's testimony
is the true version
Other: Taylor, Anne
The August hearing - when we requested reports
and what he made his decision
on we were told that he would agree with Officer
Daley's version. Officers
Daley and Robnett both referred to a debris
field being importent as did Mr.
Skelton. I don't know what Mr. Rice would say
if we put him under oath
today. The information is that he was going to
test the same as Daley or
similarly - that a debris field is importantRice previously tesstified
that it was important as well. This is newly
discovered evidence. Mr. Rice
was aware of his prior statements in Scciconi
case previously and we should
have been made aware of it. The evidence is
material - He changed his
testimony on key issues. Had he testified as he
did previously or consistent
with Robnett and Daley the jury would have had
different information to take
back into the jury room.

Court Minutes Session: LUSTER102008P

Page 6, ...

015

15: 52:09
15: 52:23
15 :52:59

15:53:29
15 :53:54

Judge: Luster, John
I did not see in the record that he testified
what that was - perhaps it was
an assumptuion or reference - but he mentioned
the reaction time. He didn't
indicate where he c~me up with the reaction
time.
Other: Taylor, Anne
In Ellingson he says there is no
perception/reaction time - in Scioni he
indicates a perceptionn/reaction time. 17 - 18
seconds from turnaround

15:55:25

Judge: Luster, John
I thought it was 12 seconds

15:55:34

Other: Taylor, Aune
From the time the blazer goes into the snowbank
- backs up and turns around
and then collision. Perception/reaction time
adds up. The state had a duty
to disclose this to us. As soon as we learned
of the prior testimony we
filed the motion

15 :55:48
15:57:28
15:58:54
15:59:25
15 :59:51
16:00:13
16:01:45
16:02:03
16:02:29
16:02:51
16:03:58
16:04: 13
16:04:28

Other: Raap, Marty
We we will provide a copy of the transcript for
the court - I agree that
the court should have one for the record. No
basis for new trial based on
prosecutorial misconduct - need to focus on the
only motion clearly before us
- motion for new trial based on newly discovered
evidence. The question is
what standard the court should use. The argumen
t appears that they want the
court to use a lesser standard than Drapeau
Griffith says they did not get a
lesser standard than Drapeau - clearly it is the
Drapeau standard that we are
using here - even if we were getitng into the
perjury issue - there is no
evidence that Mr. Rice perjured himself - that's
a side show and not one of
the 4 corners that the court needs to look at.

Court Minutes Session: LUSTER10200BP
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16:05:29
16:06:41

There is no evidence that
Rice lied intentionally. In Ellingsen he said
there is no such thing as
perception/reaction time and in Scioni he
referred to Reaction time -

16:07:04

General:
Time stamp

16:07:13

Other: Raap, Marty
I don't even know that they are the same thing.
State vs. Stevens re:
motions for new trial based on newly discovered
evidence - there is no
coherient argumenbt that the Scioni case
testimony has anything to do with
the Ellington case. It doesn't become
impeachment but evidence on an
impeachment fact. They never asked him ifhe
had ever testified inconsistent
to this. This is a very easy motion for the
court to decline and I ask the
cout to Rule accordingly.

16:07:44
16:08:46
16:08:59
16: 10:29
16: 15:01
16:16:26
16:16:36

16: 17:45
16:18:01
16: 18: 16
16:18:43
16:20:16
16:21:37
16:24:06
16:25:56

16:26:12

Other: Chapman, Brad
4th Drapeau factor - you do not ask a witness on
criminal murder case a
question that you don't damn well know what the
answer is. Fred Rice was
somewhat ofa loose cannon. The records show
that we tried to get any type
of report. We might have gotten a CD from him.
Are we to cross examine him
as to this surprise evidence. We do claim a
Brady violation - this was
outside the courtroom and not something we
learned of. 24 Fed 2nd 82 1928.
Fred Rice was all about surprises to us We
meet the Drapeau standard. We
cited a 9th circuit case.
Judge: Luster, John
Assuming that Drapeau is the applicable standard
how would you approach the
argument re: impeachment testimony? The court
would be inclined to agree

Court Minutes Session: LUSTER102008P
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16:26:25
16:26:39
16:26:45
16:30:01
16:30:15
16:32:47
16:33:34
16:36:04
16:36:20
16:38:14
16:38:27

that had the information been available it would
have been used to discredit
Trooper Rice ..

Other: Chapman, Brad
This testimony went to the very heart of this
close case. Kyles v Whitley
It's not merely impeachment but material. What
we didn't know undermines
from an objective view - the confidence ofthe
verdict.
Judge: Luster, John
Regardless ofthe experts that testified is it
really that significant an
issue that the jury was instructed on in this
case?
Other: Chapman, Brad
Express malice by the time it got to the jury
was not an issue - intent was
an issue - the physical evidence becomes of
primary importance. When it
comes to Kootenai County Rice says there is no
such timgs such as
perception/reaction time - in Elmore county he
refers to reaction time.

16:46:41

Judge: Luster, John
Comments - I'll want to review the transcript re: standard - motion re:
new trial is at the discretion ofthe court - I
have a little bit of trouble
trying to deetermine re: testimony of Officer
Rice. The point of impact
question to officer Rice was the precise
location of the point of impact.
There are a lot of questions that need to be
answered re: false testimony.
As far as the record, if counsel stip that one
side or the other can provide
the court with trial transcript for the court
review in making a decision
thenI'll return it when lim done.

16:46:59

Other: Chapman, Brad

16:40:54
16:42:35
16:42:48
16:43:50
16:45:23
16 :46: 16
16:46:29

Court Minutes Session: LUSTER102008P

Page 9, ...

018

I have a clean copy that I'll provide to the
court later.

16:47:21

Other: Raap, Marty
That's acceptable

16:47:27

Judge: Luster, John
Then matter will be under advisement

16:47:38

Stop recording
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S-j-ATE OF IDAHO
COUNTY OF KOOTENAI }SS

FILED:

Anne C. Taylor, Deputy Public Defender
Office of the Kootenai County Public Defender
PO Box 9000
Coeur d'Alene, Idaho 83814
Phone: (208)446-1700; Fax: (208)446-1701
Bar Number: 5836

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
STATE OF IDAHO,
Plaintiff,

v.
JONATHAN W. ELLINGTON,
Defendant.

)
)
)
)
)
)
)
)
)

CASE NUMBER

CR-06-0001497
S.Ct. Appeal

MOTION TO AUGMENT RECORD

--------------------------~)
COMES NOW, the above named defendant, by and through his attorney, Anne Taylor,
Deputy Public Defender, and hereby moves the court for additional time to augment the record in
Defendant's Motion for a New Trial.
. Counsel requests that an additional hearing be set in order to present oral argument, evidence
andlor testimony in support thereof Requested time is 30 minutes.
DATED this

aSV- day of October, 2008.
OFFICE OF THE KOOTENAI
COUN Y PUBLIC DEFENDE

BY:
ANNE TAYLOR
DEPUTY PUBLIC DEFENDER

MOTION TO AUGMENT RECORD
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CERTIFICATE OF DELIVERY
I hereby certify that a true and correct copy of the foregoing was personally served by placing a
copy of the same in the interoffice mailbox on the ?:6 day of October, 2008, addresse? to:
Kootenai County Prosecutor
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STATE OF IDAHO
L
COUNTY OF KOOTENAI(SS

FILED:

Anne C. Taylor, Deputy Public Defender
Office of the Kootenai County Public Defender
PO Box 9000
Coeur d'Alene, Idaho 83814
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 5836

i008 NO -4 PM 2: 38
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
STATE OF IDAHO,
Plaintiff,

V.
JONATHAN W. ELLINGTON,

Defendant.

)
)
)
)
)
)
)
)
)
)

CASE NUMBER

CR-06-0001497

NOTICE OF HEARING
DATE: December 29, 2008
TIME:

3:00PM

NOTICE IS HEREBY GIVEN that the above named defendant by and through his attorney,
Anne C. Taylor, Deputy Public Defender, will call on for hearing defendant's Motion To Augment
Record in the above entitled matter on December 29, 2008 at 3:00PM, or as soon thereafter as
counsel may be heard in front ofthe Honorable John Luster.
Counsel for the defendant hereby gives notice of the intent to present oral argument and/or
testimony in support of said motion.
DATED this

tt,i.A.

day of November, 2008.
OFFICE OF THE KOOTENAI
COUNTY PUBLI DEE NDER
f

BY:
ANNE C. TAYLOR
DEPUTY PUBLIC DEFENDER

NOTICE OF HEARING

Page 1

022

CERTIFICATE OF DELIVERY
I hereby certify that a true and correct copy of the foregoing was personally served by placing
a copy ofthe same in the interoffice mailbox on the
day of November, 2008, addressed to:

-f

Kootenai County Prosecutor

NOTICE OF HEARING
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Court Minutes:

Division: DIST
Session Time: 14:40

Session: LUSTER122908P
Session Date: 12/29/2008
Judge: Luster, John
Reporter: MacManus, Anne
Clerk(s): Booth, Kathy
State Attomey(s):
Public Defender(s):
Prob.Officer(s):
Court interpreter(s):

""\/1

Case ID: 0001
Case numbe : CR2006-1497
Plaintiff: ST~
OF IDAH
Plaintiff Attorney:
Defendant: ELLINGTON, JONATHAN WADE
Pers. Attorney:
Co-Defendant(s):
State Attorney:
Public Defender:
12/29/2008
15:14:41
Recording Started:
15:14:41
Case called
15:14:58

Judge: Luster, John
Calls case - PA Wick, DA Taylor and defendant
present on motion for new trial

15:15:41

Add Ins: TAYLOR, ANNE
Ready to proceed - we understand the state has
amotion to continue

Court Minutes Session: LUSTER122908P

Courtroom: Courtroom 1

15: 15:57

15: 16:23
15: 16:41
15: 16: 53
15: 17: 10
15: 17:27

Add Ins: WICK, ANN
Motion to continue - propose that the court give
us to 1/10/9 and another
10 days for supplemental briefing - the stack of
materials came in fairly
recently and may have been after Mr. Raap left
for his vacation. I did try
ot review the entire file today but the amount
of it prevents me from
providing correct information - so I propose
that we not have another hearing
on the motion to augment but do it in writing

15:17:35

Add Ins: TAYLOR, ANNE
No objeciton

15:17:52

Judge: Luster, John
There is a lot of materials in this matter and I
have no problem with the
state's proposal. GRANT REQUEST TO VACATE
HEARING - STATE TO EITHER FILE
OBJECTION OR NO OBJECTION TO AUGMENTATION AND IF
NO OBJECTION SETTING
SCHEDULE.

15: 18:43
15:19:06
15: 19: 18
15:19:48

15 :20: 12
15 :20: 17

15 :20:31
15 :20:45

Add Ins: TAYLOR, ANNE
I'll talk to defendant to see if he wants to
remain here awaiting decision or
be transported back
Jndge: Luster, John
I will not allow him to remain pending
resolution - the sheriff has a premium
on space. If the state is not going to object
to the augmentation then he
can be transported back.

15:21:12

Add Ins: TAYLOR, ANNE
If the state is agreeing then we won't need him
to be here. I'll speak to
him after hearing.

15 :21 : 17

Stop recording

15:20:52
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WILLIAM J. DOUGLAS
Proseouting Attorney
501 N. Government WayiP.O. BOX 9000
Coeur d'Alene, ID 83816-9000
Telephone: (208) 446-1800
Assigned Attorney:

MARTYMBAAP
Chief Deputy Proseeuting Attorney

IN THE DISTRICT COURT OF THE FIRST JUDIClAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
STATE OF IDAHO,

)

) .CASENO.F06-1497

Plaintiff,
VB.

JONATlIAN W. ELLINGTON,

Defendant.

)
)
)
)
)
)
)
)

OBJECTION TO AUGMENTATION
OFRECORD

COMES NOW MARTY M. RAAP, CbiefDeputy Prosecuting Attorney for Kootenai
County. Idaho, and hereby gives notice that the State objects to the admission of the proposed
new documents submitted by the defendant (hereinafter referred to as "Ellington") in support of

his motion for new trial on or about December 22na, 2008.
This submission is simply untimely. Ellington was sentenced on December 4th, 2006. His

first motion for Uf';W trial and a Rule 35 IIlotion Were argued on April13 U\ 2007, with the eourt
issuing a later written opinion. The current, second motion for new trial was filed on or about

June 24th, 2008. It was fully briefed, and then argued fully and submitted to the court in open
court on October 20th, 2008. The matter has been submitted, and there has been no argument
from Ellington to 6Xplain why the matter should be reopOllcd at this vary late date to allow new

evidence.
Part of the submission is an affidavit Ellington generated lrimself

on or around November

4tJ\ 2008. The affiant Ellington found is the same expen he used in trial in August, 2006. It is a
OBJECTION TO AUGMENTATION OF RECOJU) - 1
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mystery why this affidavit was not generated sooner, other than perhaps Ellington realized he
had failed to comply with Idaho Code section 19-2406(7) by not submitting an affidavit in
support ofms motion.

The other part ofllie submission is an Idaho State Police procedural manual apparently
obtained via public records request around August 22ncl• 2008. Again. it is unclear why this
information could not have been obtamed in a timely manner, prior to submission offhe issue to
the oourt for consideration.

Due to this delay, prejudice results to'the State. The State's briefing and argument of the
motion did not include these submissions. The State had no opportunity to call any witnesses to
contest these submissions, or to

cross~ex.amine

if witnesses had been called to lay the foundation

for ad:nritting the submissions.
Even if these submissions were allowed, though. they do hot alter the State"s argument as
advanced in its "Briefin Opposition to Motion For New Trial." Dr. Skelton already testified for
Ellington at triaL To the extent his affidavit rebuts State·s witness Fred Rice, he merely states the
conclusions Ellington hopes thc court will reach by asserting that Rice contradicted himself
between Ellington and the earlier Ciccone case. This argument has already been made to the
court. The court can decide for itself whether Rice's statements are truly contradictory (the State
has argued that they are not) or whether it malces a difference even if they could be argued to be

contradictory (the State has argued it does not).

No argument has been made, to the State's knowledge, as to why the ISP crash.
investigation manual helps Ellington's argument. The court is apparently invited to read the

manual and discover for itself any kind of conclusions that might help Ellington. TIlls klnd of
inYitation to fl wishful fishing CA-pcdition is not reason to re-opeo. the matter for late submission
of evidence.

Even with the evidence considered. the State's argument against new trial remains intact.
Ellington's motion for new trial must be based upon newly discovered evidence at this point;
anything else is barred by law. This proffered "new evidence" is not new, ma.terial e-vidcnoe at

all, but merely impeachment material. to the extent (limited. the State would argue) that it can
even be used to impeach Mr. Rice. This material would not probably produce an acquittal. for
reasons the State has argued before, and EllingtOn could have leamed of tbis material pnor to
OBJECTION TO AUG:M:ENTATlON OF RECORD - 2
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trial through the exercise of due diligence. The State asks the court to decline to reopen the
m.otion for new evidence, and to deny the: motion for new trial.
Dated this 8th day of January~ 2009.
WTI.,LIAM J. DOUGLAS
Prosecuting Attorney for
Kootenai County. Idaho

CERTIFICATE OF MAILING
I hereby certify that on the 9th day of January, 2009, a true and correct copy of the
foregoing IIObjection to Augmentation of Record" was mailed via postage prepaid U.S. mail, or
faxed, or hand-delivered, or sellt via interoffice mail. to:
Anne C. Taylor
Deputy Public Defender
Office of the Kootenai County Public Defender
Interoffice mail
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Anne C. Taylor, Deputy Public Defender
Office of the Kootenai County Public Defender
PO Box 9000
Coeur d'Alene, Idaho 83814
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 5836

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
)
)
)
)

STATE OF IDAHO,
Plaintiff,

v.

)
)
)
)

JONATHAN,W. ELLINGTON,

CASE NUMBER

CR-06-0001497

DEFENDANT'S RESPONSE
TO PLAINTIFF'S OBJECTION TO
AUGMENTATION OF RECORD

)

Defendant.

---------------------------)
COMES NOW, the above named defendant, by and through his attorney, Anne Taylor,
Deputy Public Defender, and hereby responds to Plaintiffs Objection to Augmentation of Record as
follows:
ISSUES PRESENTED
The State is arguing three main points in its objection to augmentation of the record in
Ellington's case:

1. EUington's submissions are untimely.
2. State's inability to rebut submissions causes prejudice to the State.
3. Submissions are not of substantive value.

ORDER TO REDUCE BOND
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DISCUSSION

1. Ellington's submissions are untimely.
An essential component of procedural fairness is an opportunity to be heard. In re Oliver. 333
U.S. 257, 273, 68 S.Ct. 499, 507-508, 92 L.Ed. 682 (1948); Grannis v. Ordean, 234 U.S. 385,394,
34 S.Ct. 779,783,58 L.Ed. 1363 (1914). That opportunity would be an empty one if Ellington was
denied the opportunity to present potentially dispositive evidence to the Judge for his consideration.
Ellington's motion for a new trial is still under advisement and no final ruling has issued in the case.

It is in the interest of justice to allow Ellington to supplement the record with information pertinent
to resolution of the motion.

2. State's inability to rebut submissions causes prejudice to the State.
The prejudice to the State in admitting the submissions is easily remedied. The State has
already had an opportunity to review the material found in the submissions and admits that the
submissions do not materially alter the State's position in Ellington's motion for a new trial. The
State concedes that "(e)ven if these submissions were allowed, though, they do not alter the State's
argument as advanced in its 'Brief in Opposition to Motion For New Trial. '" State's Objection to
Augmentation of Record, p. 2. Any minimal prejudice that may be incurred by the State is
outweighed by Ellington's Due Process rights to present facts related to dispositive issues in his
motionfor a new trial before the Judge.

In addition, the State will have the opportunity to cross-examine witnesses called to lay
foundation for admission of the submissions during the hearing scheduled on the Motion to Augment
Record. The State has had an opportunity to review the submission before a hearing on the matter

ORDER TO REDUCE BOND

Page 2

030

Ul/23/2009 FRI 16:28

KC PUBLIC DEFENDER

FAX 44

~~~

[4J 003/003

KC Dist.

and is, therefore, not prejudiced by surprise.

3. Submissions are not of substantive value.
This point merits perhaps the least discussion because whether the submissions are of value is a
determination to be made by the fact finder and not the prosecutor.
Counsel requests that this motion be set for hearing in order to present oral argwnent,
evidence and/or testimony in support thereof. Requested time is 10 minutes.

,J

DATED this

23

day of January, 2009.

OFFICE OF THE KOOTENAI
COUNTY PUBLIC DEFENDER

BY:

~C2nr

ANNE TAYLOR
DEPUTY PUBLIC DEFENDER

CERTIFICATE OF DELIVERY

~

I hereby certify that a true and correct copy of the for~3g was personally served by placing zr
OOfl], ofthe sallIe iii the interoffim;\ mailbox-on the
. , day of January, 2009, addressed to:

Kootenai County Prosecutor
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

CASE NO. F-06-1497
STATE OF IDAHO,
Plaintiff,
vs.

DECISION ON MOTION FOR NEW
TRIAL: NEWLY DISCOVERED
EVIDENCE

JONATHAN WADE ELLINGTON,
Defendant.

Jonathan Wade Ellington was charged by Information with three
felony crimes arising out of an incident occurring on the roadways of
Kootenai County on the morning of January 1, 2006 that resulted in the
death of Vonette Larsen. A trial was conducted over a period of three
weeks commencing on August 22, 2006.

The jury returned guilty

verdicts on the charge of Second Degree Murder in connection with the
death of Vonette Larson as well as two counts of Aggravated Battery
upon Jolene and Jovon Larson. On December 4, 2006 Ellington was
sentenced to concurrent fixed terms of twelve years on the murder

Decision on Motion for New Trial (Newly Discovered Evidence)
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conviction 'and

seven

years

each

on

the

battery

charges

with

indeterminate terms of thirteen years and eight years.
Ellington filed various post trial motions including a Motion for a
New Trial under Rule 34 and I.e. § 19-2406. These motions were denied
by the district court and an appeal followed. On June 24, 2008 Ellington
filed a subsequent Motion for a New Trial. This motion was based on
grounds and for reasons that the defense had discovered new, material,
and exculpatory evidence. On July 11, 2008 the Idaho Supreme Court
issued an order suspending the appeal to allow the district court to issue
a ruling on the motion.
The matter was briefed and a hearing was conducted on October
20,2008. Additional time was extended in order for the court to secure a
copy of the relevant trial transcript. On October 28, 2008 Ellington filed
a Motion to Augment the Record. That motion was noted for hearing on
December 29, 2008. Additional time was extended to the parties to
submit further response on the issue. Ultimately on January 20, 2009
the matter was taken under advisement.
MOTION TO AUGMENT

The motion, by Ellington refers to newly discovered evidence
regarding the State's rebuttal witness Fred Rice. Ellington contends that
Rice provided inconsistent testimony on two critical issues. In connection
with the Motion to Augment the Record Ellington filed an affidavit of

Decision on Motion for New Trial (Newly Discovered Evidence)
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William H.

Skelton,

Jr.

along with

Idaho

State

Police

Accident

Reconstruction Training Materials.
Ellington's

efforts

to

augment

the

record

are

misleading.

Augmentation of the record typically refers to the transcript or record on
appeal. l The appeal in this case has been suspended pending resolution
of the motion before the trial court. What Ellington is requesting is to do
is to offer additional evidence in support of his motion. Under I.C.R. 34 a
motion for a new trial based upon newly discovered evidence must be
made only before or within two (2) years after final judgment. In this case
Ellington was sentenced December 4, 2006. The decision denying his
post trial motions was entered on May 11, 2007. The additional evidence
was filed in connection with the Motion to Augment on November 4,
2008. The information is timely under the rule.
It should also be noted that the basis of Ellington's motion has not

changed.

He has simply supplemented the record with evidence

supporting his original claim concerning the testimony of Fred Rice. The
state has had ample time to submit information or evidence in opposition
but have declined to do so. There has been no showing of prejudice by
the state. The court will consider all the information submitted by
Ellington in support of his Motion for New Trial.
MOTION FOR NEW TRIAL

1

See I.c.R. 54.11; I.A.R. 30.

Decision on Motion for New Trial (Newly Discovered Evidence)
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On a motion by a defendant, a court may grant a new trial "if
required in the interest of justice."

Rule 34, Idaho Criminal Rules.

The grounds for a new trial are set forth in Idaho Code § 19-2406. A
new trial is authorized "[wJhen new evidence is discovered material to the
defendant, and which he could not with reasonable diligence have
discovered and produced at the trial." Idaho Code § 19-2406(7).
The general standard for a new trial on the grounds of newly
discovered evidence is found in State v. Drapeau, 97 Idaho 695, 551
P.2d 971 (1976). Newly discovered evidence warrants a new trial only if
the defendant demonstrates: (1) the evidence is newly discovered and
was unknown to the defendant at the time of trial; (2) the evidence is
material, not merely cumulative or impeaching; (3) the new evidence will
probably produce an acquittal; and (4) failure to learn of the evidence
was due to no lack of diligence on the part of the defendant.

Id., 97

Idaho at 691,551 P.2d 977.
The question of whether the interests of justice require a new trial
under the circumstances of a particular case is directed to the sound
discretion of the trial court. Thus, the denial of a motion for new trial is
reviewed for an abuse of discretion. State v. Hayes, 144 Idaho 574, 165
P.3d 288 (Ct.App. 2007).
Amotion for new trial based upon newly discovered evidence
involves both questions of law and fact.

An abuse of discretion can be

found if the trial court's findings of fact are not supported by substantial

Decision on Motion for New Trial (Newly Discovered Evidence)
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evidence or if the trial court does not correctly apply the law. Motions for
a new trial based on newly discovered evidence are disfavored and should
be granted with caution after consideration is given to repose, regularity
of decision making, and conservation of scarce judicial resources. State

v. Hayes, supra.
In the recent case of State v. Stevens, 08.16 ISCR 852 (July 23,
2008), the defendant moved for a new trial based upon newly discovered

evidence. The newly discovered evidence included false testimony by an
expert for the state, Saami Shaibani, regarding his credentials. 2

The

defendant claimed that Shaibani's false testimony as to his credentials
affected his credibility. In Stevens, the Idaho Supreme Court set forth
the four-pronged test from State v. Drapeau, supra, as the standard to
be applied in reaching a determination when a defendant seeks a new
trial based upon newly discovered evidence.
Defendant Jonathan A. Ellington argues that the use of the

Drapeau standards in State v. Stevens, supra, as applied to false
and/ or perjured testimony was mere dicta.

Mr. Ellington urges the

application of a different standard in cases involving false or perjured
testimony by a government witness. He cites to Rule 33, Federal Rules

Shaibani testified at trial that he had been a clinical professor of physics affiliated with Temple University
for about seven years. He also testified that he had published "50 or so" articles and that those had been
peer reviewed. On the motion for new trial, the district court found that Shaibani's testimony about being
affiliated with Temple University for about seven years "was not accurate" and was "untrue," but
concluded that this was not material and was not newly discovered evidence; the district court concluded
that the defendant did not show that Shaibani's statements relating to the published articles was false. The
defendant had been convicted of first degree murder following the death of his girlfriend's eleven month
old child.
2
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of Criminal Procedure,3 certain federal cases, and Idaho cases involving
witness recantation.
In State v. Griffith, 144 Idaho 356, 161 P.3d 675 (Ct.App. 2007),
the defendant moved for new trial on grounds of newly discovered
evidence that an expert witness for the prosecution had lied concerning
his qualifications. 4

The district court denied a new trial and that

decision was affirmed.

The State advocated for the application of the

Drapeau four-pronged test.

Griffith urged the application of a test

adopted by the Idaho Supreme Court in State v.· Scroggins, 110 Idaho
380,716 P.2d 1152 (1985) for new trial motions based on a recantation
of testimony given by a witness at the defendant's trial.

The two tests

differed in several ways, but they differed most significantly with regard
to the likelihood that the new evidence would produce different results at
trial.

The Drapeau test requires that the defendant demonstrate that

the new evidence "will probably produce an acquittal;" the Scroggins
test sets a less exacting standard of showing only that, without the
perjured testimony, the jury "might have reached a different conclusion."
The reason for the less exacting standard for recantation is because
perjured testimony affects the integrity of the judicial system In a way
that overlooked testimony does not. State v. Griffiths, supra.
The Idaho Court of Appeals stated as follows:

3
4

Rille 33, Federal Rules of Criminal Procedure, is similar to Rule 34, idaho Criminal Rules.
This case also concerned testimony by Dr. Saami Shaibani as to his qualifications.

Decision on Motion for New Trial (Newly Discovered Evidence)

6

037

Idaho case law calls for application of the
Scroggins/Larrison test when a trial witness has
recanted his or her trial testimony and evidence of that
recantation has been presented to the trial court. Any
other type of new evidence presented by a
defendant as an alleged basis for a new trial,
including other types of proof of perjury and
evidence of a recantation that has itself been
subsequently disavowed by the trial witness, are
subject to the Drapeau test.
(Citations omitted.)
(Emphasis added.)

State v. Griffith, 144 Idaho at 366, 161 P.3d 685. 5

However, the

Griffiths court went on to hold that, under either the Drapeau or the
Scroggins standards, the trial court did not err in denying a new trial.
The standards that generally apply in federal cases involving a
motion for new trial under Rule 33, Federal Rules of Criminal

Procedure, based upon the discovery of new evidence are similar to and
do not differ significantly from the standards set forth in· Drapeau.
Different standards apply in federal cases when the new trial motion is
based on the prosecution's use of perjury.

See United States v.

Sanchez, 266 Fed.Appx. 579, 2008 WL 313187 (C.A.9 (Cal.)). However,
after reviewing the Idaho

ca~es

which serve as precedent, it appears that

the proper standard to be applied here is the four-pronged test found in

Drapeau.

The Griffith court found that it was questionable as to whether Shaibani's untruthfulness regarding his
credentials should be characterized as a "recantation" because he never directly admitted that he had
intentionally lied. His admissions during cross-examination in cases from other states showed that his
testimony concerning his affiliation with Temple University was highly misleading.
5
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DISCUSSION

The new evidence advanced by Ellington in support of his motion
for a new trial is a showing that the state's rebuttal witness, Fred Rice,
provided false or perjured testimony on two material points. First, Rice
inaccurately testified that there is no average perception-reaction time.
Second, Rice provided the false opinion that a debris field at an accident
scene can not provide any indication where an accident occurred upon a
highway.
Ellington contrast the testimony that Rice gave on these two points
with wholly opposite opinions advanced during his testimony in an
Elmore County case, State v. Ciccone, two and a half years earlier. In
both cases Rice testified as an expert for the state on accident
reconstruction.

In the Ciccone case Rice testified using an average

reaction time that he later discounted in the Ellington case. Additionally
in Ciccone Rice gave an opinion regarding the area of impact based upon
the location of debris (broken headlight glass) on the ground.
As noted above, in order for Ellington to prevail he must establish
four items under Drapeau. Under the first and fourth requirement
Ellington must establish that the newly discovered was unknown to the
defense and any failure to learn of the evidence was due to no lack of
diligence on the part of the defendant.
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The

court is

satisfied

that Ellington

can

meet these

two

requirements. The evidence in question is testimony from the same
witness in a prior proceeding that contradicts the testimony given at
trial. There is no indication that this testimony was known to the
defendant at the time Rice testified. In fact, Ellington has advanced that
the discovery of Rice's prior testimony was based upon information
uncovered by the State Appellate Defender during the pending appeal. It
would be logical to recognize that the statewide office handling multiple
criminal appeals would be in a better position than Ellington's defense
team to discover this kind of information about a witness common to
some of their cases.
It could be argued that Ellington should have investigated Rice as

a potential witness for the State more thoroughly, thus discovering the
inconsistencies in advance.

The court finds this to be an unrealistic

burden to be imposed upon the defendant.

This is especially truly in

light of the fact that Rice was a rebuttal witness.

His testimony was

limited to only those issues raised by the defense during trial. Ellington
can hardly be held to a standard of diligence that would requIre
anticipation to the level that would be required to counter such a
recantation of basic principles by Rice.
The more important consideration for the· court IS whether
Ellington can satisfy the second and third prong of the test. Is the newly
discovered evidence material, not merely cumulative or impeaching? Will
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this new evidence upon a new trial probably produce an acquittal?
Fundamentally the question becomes; absent the expert testimony of
Rice on rebuttal will there likely be a different outcome?
This case was hotly contested over the three weeks that it was tried
before a jury. A substantial focus of the evidence centered on accident
reconstruction. This was critical because Ellington's Blazer struck the
Honda driven by the Larson sisters and also struck and killed Vonette
Larson. A reconstruction of the scene helped to tell the story as it related
to any criminal responsibility on the part of Ellington.
Ellington contends that the testimony of Rice bears on the critical
issue of the location of the Honda prior to the collision. The argument is
that Ellington was unable to maneuver his Blazer and safely get away
because the Honda was partially blocking his lane of travel. Ellington
claims that the Larson Subaru and the Honda were positioned in such a
way as to prevent him from being able to react in time to avoid either of
the fateful collisions.
The

debris

on

the

roadway,

the

damage

to

the

vehicles,

calculations of speed or any relevant perception or reaction time only tell
a part of the story. While accident reconstruction can help shed light on
a typical accident this case does not involve a typical accident. The
evidence revealed that the incident began with a heated agitated
exchange on the roadway between Ellington and the Larson sisters. The
initial reported "road rage" incident was followed by an ill-advised high
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speed pursuit on the part of the sisters and later joined by their parents.
The culmination of the incident led to the disputed collision and the
tragic demise of Ms. Larson.
The state produced an extensive case-in-chief including multiple
eyewitness, photographs, an audio recording and other evidence in
addition to their expert testimony.

Ellington presented extensive

evidence as well and relied on the testimony of their expert William
Skelton. Additionally the court granted the defense request for a jury
view of the scene.
While Ellington attempts to focus on the split second decision prior
to the crash and the dynamics of an accident scene created over a span
of just a few seconds the jury was entrusted with examining the entirety
of the morning's events. Ellington contends that his actions were based
only upon an effort to escape and not with any intent to cause harm.
This may be true to a certain extent; however, other factors were also
evident.
The jury had evidence that Ellington was angry with his pursuers.
He had earlier demonstrated a tactic with his Blazer where he turned
upon them and drove his vehicle in their direction in an apparent effort
to run them off the road and out of his way. Evidence shows that just
prior to the collisions he made a critical decision. Rather than continue
westbound and to the relative safety of the state highway, or utilize his
phone to call for help he chose a dangerous tact. Ellington turned his
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Blazer around again and drove in the direction of his pursuers. This time
any effort on his part to use his vehicle to scare the Larsons off the
roadway resulted in different consequences.
Regardless of the location of the Honda or Ellington's ability to
perceive and react, his deliberate act of turning his vehicle into harms
way sufficiently demonstrated to the jury the implied malice necessary to
support the murder verdict. While the disputed evidence relating to the
motion for a new trial arguably negates any intent initially to commit a
battery upon the sisters in the Honda, other evidence supports the
State's position that Ellington persisted with the use of force from his
vehicle to drive the Honda out of his way.
This court would be remiss not to express some concern about the
integrity of the witness that has been called into question in this case.
This is especially true when it pertains to a trained professional with the
Idaho State Police. The citizens of this state should be entitled to expect
the highest of standards from this institution.
careless manipulation of

th~

Any intentional or

truth motivated to accomplish a perceived

just or moral result is unacceptable.
The court in this case has a limited snapshot of the inconsistent
testimony of Fred Rice and therefore it is difficult to conclude that he has
intentionally or carelessly attempted to mislead the Ellington jury.
Certainly the defense has pointed out a valid basis upon which they
might be able to impeach the testimony of Rice on the two issues. Debris
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on the ground in one case helps locate the collision, yet in the present
case the debris can not help at all. He testifies in the Ellington trial that
there is no average perception reaction time in the world. In Ciccone Rice
used a reaction time of three quarters of a second and the training
materials upon which he relies and from which he teaches discuss a
reaction time of 1.6 seconds. (Reaction and Perception paragraph 39)
The impact of any impeachment on the foregoing issues

IS

speculative. Rice would be given an opportunity to qualify or distinguish
the perceived inconsistencies in his testimony as it may relate to the two
cases.

It should be noted that the main focus of the rebuttal by Rice

related to the conservation of momentum calculations utilized by
Skelton.

This was addressed on subsequent rebuttal by Skelton.

Ellington chose not to address the reaction time or debris field issue on
cross examination or upon further rebuttal despite having Skelton's
knowledge that both of those concepts were well established among
experts in the field:
In the final analysis the new evidence secured by Ellington would
serve only to impeach the credibility of Rice and therefore fail to meet the
materiality test under Drapeau.

The offer by Rice only attempted to

discredit Skelton. It is not even apparent that Rice was an effective
witness. 6

Skelton provided

avery plausible explanation

of his

momentum calculations on rebuttal. The jury had already heard
From the perception of the court it is likely that the only one impressed with the testimony of Fred Rice
was Fred Rice.

6
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testimony about reaction time and had an opportunity to consider the
testimony about debris on the road in light of all the other physical
evidence. There was sufficient evidence in this case to support the jury
verdict. The new evidence obtained by the defense would not alter the
outcome. The motion is denied.

Dated this 13 th day of March, 2009

John Patrick Luster
District Judge
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Kootenai County Prosecuting Attorney
FAX 446-1833
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NOTICE OF APPEAL

TO: THE ABOVE NAMED RESPONDENT, STATE OF IDAHO, AND THE
CLERK OF THE ABOVE ENTITLED COURT:
1.

The above named Appellant hereby appeals against the above named Respondent,

the State of Idaho, to the Idaho Supreme Court from the Decision on Motion for New Trial
entered in the above entitled matter on March 16, 2009, the Honorable John P. Luster, presiding.
2.

That the party has a right to appeal to the Idaho Supreme Court, and the Decision

described above in paragraph one, is an appealable Judgment under and pursuant to Idaho
Appellate Rule 11 (c)(1).
-

3.

-

--

-

The issues Appellant intends to assert in this appeal include, but are not

necessarily limited to:
A. Denial of Defendant's Motion for New Trial
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4.

Appellant requests the preparation ofthe entire reporter's standard transcript as

defined in Rule 25 LA.R., and to also include the following, pursuant to Rule 25 (b):
All Hearings relating to Defendant's Motion for New Trial. (Court reporter Anne
McManus, transcript is expected to no be more than 100 pages.)
5.

The Appellant requests the following documents to be included in the clerk's

record in addition to those automatically included under Rule 28 I.A.R.: Briefing by State and
Defendant; Objection by State and Response by Defendant, all other documents submitted to the
trial court in support.
6.

I hereby certify as follows:

A.

A copy ofthis Notice of Appeal has been served upon the court reporter.

B.

The Appellant is exempt from paying the estimated transcript fee because the

Appellant is an indigent who is represented by the Office of the Kootenai County Public
Defender.
C.

The Appellant is exempt from paying the filing fee because the Appellant is an

indigent who is represented by the Office of the Kootenai County Public Defender.
D.

The Appellant is exempt from paying the estimated fee for the preparation of the

record because the Appellant is an indigent who is represented by the Office of the Kootenai
County Public Defender.
-E.

Service has been made upon all parties required-to be-served pursuant to Rule 20

LA.R., to wit the Kootenai County Prosecuting Attorney, and the Attorney General of Idaho
pursuant to Section 67-1401 (1) Idaho Code.
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Lawrence G. Wasden
Attorney General
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via Interoffice Mail
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